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tJUM :.9. \993:
, 3 -10 7 OERAlWAMUN\CATIOOSC().\MISSION

cmCE OF THE SECRETMY

ae. l1li Docket 80.

Dear Ms. Searcy:

On behalf of ASF Broadcasting Corporation, applicant in the
above-referenced proceeding, there are transmitted herewith an
original and six copies of its OPP08ITIO. TO 8BCORD MOTIO. TO
BI1L&RGB I88UB8.

Donna R. Searcy
secretary
Federal Communications Commission
1919 M Street, N. W.
Washington, D. C. 20554

Should additional information be necessary in connection
with this matter, please communicate with this office.

es A. Koerner
unsel for
., BROADCASTIRG coaPORATIO.
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DOCKET FILE COpy ORIGINAL

Before the
Federal Communications Commission

W.hington, D.C. 20554

In re Application of )
)

DAVID A RINGER )
n Al. )

)
For Construction Permit for )
New FM station on Channel 280A )
at Westerville, Ohio )

TO: Administrative Law Judge
Walter C. Miller

MM Docket No~_"q3-107,
File Nos. BPH-9RECEI~

UUtf29"! '993'
FEOERN.caNUtilCATlCltSCCl4MlSSlOl

(JfICE OF THE SECRETARY

OPIOSITIOI: TO S'COID IIOTIOIJ TO '1LNlG' IISVII

ASF Broadcasting Corporation ("ASF"), by its attorneys,

hereby opposes the Second Motion to Enlarge Issues Against ASF

filed May 25, 1993 by Ohio Radio Associates, Inc. ("ORA"). In

response thereto, the following is submitted:

ORA's first argument is that the letter by which ASF (and

other applicants specifying the WBBY site) claims reasonable

assurance of the availability of the transmitter site is

deficient. In making this argument, ORA ignores the letter

taken as a Whole, and seizes upon individual phrases Which, it

claims, rob the letter of its reasonable assurance. In fact, it

is obvious from the fact that each letter is virtually identical

that Mid-Ohio Communications, Inc. intended to establish a level

playing field for any and all applicants wishing to specify

these facilities. It is equally obvious that Mid-Ohio did not

wish any applicant to be able to claim it had a binding lease,

and thereby claim any kind of exclusive arrangement vis-a-vis



*

other applicants. Thus, extreme care was taken to be certain

that the letter be ~ reasonable assurance -- and nothing

more.

Interestingly, ORA itself specified the WBBY site in its

application filed December 31, 1991. In it, ORA certified that

its reasonable assurance was obtained from Carl Fry, authorized

representative for Mid-Ohio Communications, Inc. Attachment A

hereto is a copy of the letter upon which ORA apparently based

its reasonable assurance. It can be seen that this is identical

to the letter which ORA now claims lacks such reasonable

assurance. Perhaps the fact that ORA subsequently amended to a

different transmitter site somehow changed the character of Mid­

Ohio's offer. Alternatively, ORA falsely certified as to its

own reasonable assurance at the time it filed its application.

ORA claims a second basis for adding the requested issue on

the ground that ASF did not produce documents shown to Mid-Ohio

in 1992. This is based upon nothing more than speculation and

surmise, not taking into account that there might be other

reasons for such non-production. 47 C. F•R. Section 1. 229 (c)

requires specific allegations of fact to support a request for

issues. ORA's speCUlation falls far short of that requirement.

In fact, because the Mid-Ohio ownership was well familiar with

Ardeth Frizzell at the time, the "standard" condition on the

Mid-Ohio letter was waived. Of course, ORA knew about Ms.

Frizzell's relationship with WBBY at the time the Second Motion

was filed, but chose to ignore a rather obvious alternative.

- 2 -
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Attachment B hereto is a Declaration of Carl C. Nourse, then­

President of Mid-Ohio, confirming that he advised Ardeth

Frizzell there was no need to supply financial information at

the time.

Also attached hereto, as Attachment C, is a copy of further

correspondence from Carl B. Fry, counsel for Mr. Nourse,

indicating that his client considers the condition to have been

met.

In light of the foregoing, it is respectfully submitted

that the Second Motion should be denied, and the requested issue

should not be added.' 2

Respectfully submitted,

mes A. Koerner
ts Attorney

BARAFF, KOERNER, OLENDER
& HOCHBERG, P. C.

5335 Wisconsin Avenue, N.W., suite 300
Washington, D.C. 20015-2003
(202) 686-3200

June I, 1113

26054.00\0PP0SITIONTOSEOONDMOTIONTOENLARGE\JUNE1993

10RA, proposing no integration, cannot prevail unless it is
able to disqualify all of its competitors. Thus, it must file
petitions seekinq disqualifying issues. However, the facts -- or
lack thereof -- surround the Second Motion suggest that ORA is
treadinq on thin ice, and may need a reminder that it must still
meet the pleading requirements of the rules.

2Attachment B is a facsimile copy. The original will be filed
as a supplement immediately upon its receipt by counsel.
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oce 321 '91 08: 42 FRY

JIIDoOBJO COIIII1J!fICi~INC.
P-* GaIDe..14

W.t ..... ~

J>erwaIb.- 10, 1111

Ohlo ~"0 -' D. can..,
1800"'" JIUI""",
C1egeIaDd, OR "114:

1IBr 1114.Q1do Connnam-tIaat', JDcJWBBY-PBI/LeMe 01....

Dear"
TJt.t. _n , Ia ••pra to ,... lid ns& , ,., 'n". to tile fII..ada ..u

llI~l'DIl,..I8PlQ~ .--. tJ 0 '" 1IId-otdD C I r.. ...,.m. wtUcb
.. atUI , _ .. fJJIWBB'r 1'_~ 1 tl.tIuIt,.. .. pJimn"1C
to appIJ' _ tM IIIU"a_III a.. fJJIWBBY-J'II. ".tu ea, lilPaadua_ .. to coatJnD
that ....W die J'edeNI Ccn·tID...... Comm'sdm JGII tIae OG6IItIaGtloD penalt, Mld-ObJo
Com.vlllc."" IDo., tbe...... lInD II oIWBBY· toDU.: tMteappl'Opdata~wltb,ou
tor certahl~ ptoperiJ .. peNGII81 J'l'OI*V OWMCI ..,..eObio e-mQftlcetlou, fAa. or atml_ted
compaDl_ ill the amount of 8m ThDuaad Dallan (.OGO.OO) I*' JDGDtb.

'l'he real -.tate I... aDd equipment lcue wbIoIl woUl IIlMa."". 1IpCIIl the rcc INDdDa )'Our
coutructiaD ...-u W01IIcI fIIchlde tile 11M of the i:o'wW lite (tower aDd bgIJcItalJ Iocmed -* 8taCe Route
8'1. 8w:11n117. OJdo ....,...... taamtr-1ocUecI at 14 DoNIa ea-e. sz .me, Oldo 48081, aDd
equiprMD* gtIIhred .. tM .._UlGll of tIM atIIuaa. 1IIeeqcd&l." peoap. all of
the~ ,.... sa alae~ ......pe'Q'Jacibi8 PaII1I:N to all of the
~ JA UM~wtIl DOt nn.lt ill 1..-,......pnae. ". oon-uupoDdence
OOIlYe18 aD JD,*-t to .......... of __ &p aa4 ..... III aDd of ltMlf ooudtllte leue
qreemeDta. A1tJIouIb It Ia ooatempJatecl dW JD.Uta.ao,~ tenu wID be Deaotlated JD reprd to
the vulou Ie...., tbere Ia M panatee oL that occaI'leraoe.

Wlihla oia7 (eo) clap of the date of tbJIIletter, JOG __ pnwlcle MIcI'()hiG~IU, IDe.
with a ahowIJIavtth1aDdal qllel'tIoadou .tIatac:t.ol'J"to1fId-ohloCoII'm_LwtIoM, JDo. tor It to ...terlDto
the abo......tel"8llaed 1.... JrIId-ohJo CommvDkwtJm..lDcr.l"lJ•••tile rIIbt to C\llUloeJ ddlJlettvwitbiD
sist7 (80) eta,. at receipt of 7fIUI' ftD.DoJal 1Dt000000a"', NvtwltbRaacl'DI the aboYe, at the time ,0'"
ncelve the ClQIUt:rQctlDD parmit, Mlel-Ohlo CommUDIaetIoN, IDe. 11111 ... dMt I'1Ib* to apkl review your
ftDaDelal CGIMIltlml to detllrlldDo It 10'1 tbeII. haw GIl ) cpwIffl....~ to Mld.Qh!o
CommUDlcatloD8, IDe. to __ iDto tU above-ret 1-_ Ia ftIIUd to a 8bowiq of ftDaIIcUl
~ It tile ...... a 0Ql'P0I'&dem. the priDoipMe of willa". to perIOUI1,. "p 1IIICODdltloll&1
panmteell ill repr4 to the ... obUpdoDa.

lOd-Gbio Comm1DliC'ifoas, IDe. hereby .......,... tile uatIaorit,- to tIp8d1)' WBBY-nr. traDmdtter
loeatiOD hl your FCC applfcatlQIL We wdh ,.ou tbe 1-* of1uck in JOur app11eatlOD tor JJceuure bem.r
prepared for aJ.b:lc with the Federal CommUDlcadem. Commiwlon.

Slneltl"el7,

MID-Omo COMMUNICATIONS, INC.

DEC 30 '91 8:43 PRGE.ElEl2
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From WCKXFM PHONE No.
.~.'

464 2960 Jun. 07 1993 10:04AM P01

,t'"

DIe LAB , Z I Q H

{j

X, Carl Q. No~~s.1 de h.~eby 4eolare und.~ penalty of, perjury
as follow.:

I am P~Q.id.n1: of QNP Corporation, aUC08S90r 1:.0 Mid.-Ohio
Communications, Inc., ~orm.r lioen$$$ ot S1;at!on WB!"i, Weat.ervi.lle,
Ohio.

On or aoout 3anuAry 21, ~~92, I r.caived a call f.~Qm Ardath
:Frizz.ll concerninq cot'respondenee sha hact ree.ii/.d ralai:inq t:.o the
use ot th&'wa&~ tran.mit~e~ eita and equipm$nt. Ouri~ eh. course
ot our conv.l:"aat1on, :t ac1v~sQd. Ks. Frizz.ll t.hat beOaUIIQ I was
familiar with her as th. station's ~an4ger, ahe did not na*d to
supply, at ~at time, tinanotal into~mation.

ot course, QNPeor~oration do•• re.erva ehe ~i9ht ~o Rxamina
the financial capability of Ma. Prizsel1 or any other appliQant
p~ior to eneerinq into a to~mal Lease Aq~••m.nt.

Dat.d thi. 4th day of Juna, 1993.

Po_t.lt'" prand fax transmittal memo '7$71

11<.... ,1
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From WCKXFM PHONE No. : 464 2960

JUN 12l? '93 16 1 45 FRY&I.JALLE:F:l.....228S';0

KID-OIDO COIOlUNI0A'l'10.N8.INC.
PaM: 0IIl0e ... 14,

WIlltewWe. Ohlo 48081

"au '.1188

ArMeb PrJa..n
114 I. ONII•• Road
C.olulIIb,,.. OR "SU8

RBc Mid-Ohio OommUlllcatlou, 1D.e./WBBy...MIL.... of A...-

u.. tit. Fl'bHlJr

I

Jun.07 1993 4:50PM P02
P.:;.....:;

TIdI 0GftWp0&1"-DC8 ill to follow"up JOur __ reoent fDquirf peri-tadal to til.......of_l'tadIt. NAJ
propertJr _4 penlOlUIl propertJ owned by M14-ohlo OommUDicatlCltWl, Inc. or eft'Wated aompud. wbloh
WM uUI1ltl4 In NIUd to til•.bl'Oll4cut operaUoD. of naY"PM. You. have buUoaW that," ttUl
IaODI til_~ OOUldentd by the Fe4BNI Ooaut.a1oa*-' CoIII••eetDD loa' tb. btoadcut 1Dd
puNwmt to JOUt NCI--t, tlal8 ........,...... to ool&fb1D that Ibould .. I'I4eN1 CoramaDJoatlou
emn.......on award you *ho~ permit, MlcIoOh!o CoIlUD.ura.laatloDs, laD., tbe former lieemee ot
WBBY..PM, II~ to :Ae80tlato appl'Oprlate 1.... with you tor O81'taln 1.'eII1~ and pelWODlll
properV owuec1 by Mld.-Ohio CoIamWlloatloU, Ine. or Iftlll.ted oompul••

., TIM.Nal .... I.... aDd eqUlpm..,nt 1.... wbloh would. OOmDlenOe upon th. PClO Irantdq YO\U'
OO_ruoiloA pena.tt would· include the uae of the tower lite (tower and buDdIng) looated at State Route
8', IUDbufy. Ohio 4807_ .tudlo taeiUtietI located at 14D~ Court, "edeniUe. Oblo .4.8081; and,
equipment whioh wu atlUl'" In tile operadOD of the ,tad.. TIl. eq'ldpannt would Iaolude lOme or
periulpa aD ot tho equl,.ent IteIDIHd ID th.1Dventor)' wblob MOOID.;pu.llld. Ill)" OGrHIpOD4enoe to )'Ou or
December 1'1, 1891. FaUu.re to 1... &11 of the eqWl*n.t I'" hi. .. hlWDtory wU1 Dot ....u1t lu a
*uOl4 J.... paoli. price. M,.,.. the cae wlth the prevfou~08 to you, tilt.
~nwpondoDoeCOIlV.,. • laNAi to .-,otlate~ Of 1Iue ........._ and doft not in and of i_lt
OOD8titute Ieae .......... Altho"lh It .. OODMaplatecl tbat mutuanr uoeptab1e termI wUI be
Deptlateclln Nprd to tb varlO1ll I.e..... th.... DO auaraniM ot that occm.rrence.

As previo.~ Jaaloated to J'O'lI at t:be be JOu NOeIYe tbo ao.utnaatloa permJt, Mid-OIUo
Oomm'Llft1Oatlou. IDG. IWeI"V8e the riPt to .,.m NYIew your tbwtolal GOllclitiOD to deteftlllD.elt you. then
baWl fluDotal quaUlloa~tatWactory to Mld-ohto ColDllJUDicatio-. Inc. to 8l1ter lato the eoatemplate<t
1..... lis "lard to a 1h0'WiDlof flnldlO1al -tre!lIth.1t the 1....11 a oorporattOI1, the PJ,"iDclpa'W of 1....
wW have to p.NOa.an, lip. \1DoondltlOllallUuatl.. b:L reprd to th. ftel"lou! obli&&UOIU.

My reoorc1Jl refloot tbat pvtVAII.t to my~oeofD~' 1'1, 1901, )'011 pJlOft.cl.d~
oUent with a 8h01ViDl of ammolal qaallflcatiol1.8 prior to tbe 10 day d_dUne refel"l"ed to In my
oon.-paDd.",ae, &Dd m,' oU.ltt loud)"01l1' ftDuoial quJlftaatloDl .tl8tactDry. As filch. the December 17,
1&91 oommltlnent l.-.m..laa, b1 lONe.

Mlct..Ohlo CDmm\Udoat40_, be. hereby NOODft1'mI tot It paDla you the IU.&t.boLity i;o GOa"''' to
'POCJfY WBBY·FM'. tra"'tter Jooatlon In the FCC appu..ttoD prooaedJl'p. We ooDtlD.ue to with you the
beR of lUck ID your appUoatioD for UoeJUW"O bolDlproeoaecI by the Federal Communlcati0D8 OOllllDJlBoJ1.

SlDvol'C17.

lIIJ»oOHlO COIDfVNJCA.TlONS, INC.
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CllTIIIcall or IIIYICI

I, Jeanne E. Butler, a secretary in the law offices of
Baraff, Koerner, Olender & Hochberg, P. C., do hereby certify
that copies of the foregoing OPPOIITIOR TO 1100110 IIO'1'IOM '1'0
IMLARGI I88U18 were sent this 9th day of June, 1993, via first
class mail, postage prepaid to the following:

Administrative Law Judge Walter C. Miller*
Federal Communications Commission
2000 L street, N. W., Room 213
Washington, D. C. 20554

James Shook, Esquire*
Federal Communications Commission
2025 M Street, N. w., Room 7212
Washington, D. C. 20554

Arthur V. Belendiuk, Esquire
Smithwick & Belendiuk
1990 M Street, N.W., Suite 510
Washington, D. C. 20036

Eric S. Kravetz, Esquire
Brown, Nietert & Kaufman
1920 N Street, N.W., suite 660
Washington, D. C. 20036

Dan J. Alpert, Esquire
1250 Connecticut Ave., N.W., '700
Washington, D. C. 20036

Dennis F. Begley, Esquire
Reddy, Begley' Martin
1001 22nd Street, N.W.
Washington, D. C. 20037

Stephen T. Yelverton, Esquire
McNair & Sanford, P. A.
1155 15th Street, N.W., suite 400
Washington, D. C. 20005

*Hand Deliver


